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Abstract:  More than 99,358 men, women and children are on organ transplant lists in the United States. Pressure on family members to donate 
organs can therefore be intense. The medical excuse was created to address this potential coercion. It is a fabricated anatomical or 
physiological reason given to a donor (with or without the donor’s request) that provides an immediate shield against coercive pres-
sure by family and friends on the potential donor. While the long-term risks and benefits of the medical excuse have not been studied, 
they could arguably include: 1) Reinforced perception that donation is expected; hence, declining donation is aberrant, and requires 
legitimization by external authority; 2) Eroded family trust of transplant physicians; 3) Eroded family trust in the individual reporting 
a “true” medical excuse; 4) Falsification of potential donor’s medical record; 5) Development of “toxic secrets” in the family unit; 6) 
Paternalism; and 7) General erosion of trust in both health care providers and the healthcare system. This author proposes a system of 
transparent and balanced communication where both the potential donor and the transplant team are clearly cognizant of the voluntary 
nature of the purported donation and where provisions for “opting-out” occur at any point along the pre-transplantation continuum.
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1. Introduction
More than 95,385 men, women and children are on organ 
transplant lists in the United States (United Network for 
Organ Sharing, Waiting list Candidate) available in the 
UNOS database (http://www.unos.org). It is therefore 
not surprizing that many pre-transplant patients turn to 
their family members for organs, engendering potential 
coercion. Related donors generally feel pressured to 
donate and are often given a “medical” excuse by the 
transplant team if so requested. Living donor organ 
transplantation therefore raises difficult ethical and 
moral concerns. As such, strategies to facilitate supply 
of organs where demand is increasing must be ethically 
sound, balancing the interests of all stakeholders (donors, 
recipients, physicians, and society) in the process. 
Central to this debate is the question “Is it ethical to lie 
to protect a transplant donor from coercion?”  

Perhaps no field of medicine engenders as much 
controversy and emotional angst as the field of transplant 
medicine. Not only are organs for transplantation 
extremely scarce, but the period of contemplated 
transplantation is also one of great emotional strain 
for both the targeted recipient of a potentially life-
saving organ and the living organ donor. Whereas the 
recipient is in a state of ill health, the donor is moving 
from a healthy to a diminished health state. Because 
the potential, under these circumstances, for coercion 
is very great, it is imperative that those involved in the 
procurement of organs from living donors ensure that 
coercion does not factor into these donors’ decisions. 

The United States Department of Health and 
Human Services Advisory Committee on Organ 
Transplantation (U.S. Department of Health and Human 
Services Advisory Committee on Organ Transplantation 
(ACOT) Summary Recommendations to the Secretary, 
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Recommendation 1) available in the ACOT database 
(http://www.organdonor.gov/research/acot_summrecs.
htm) recommends that the following ethical principles 
and informed consent standards be implemented for all 
living donors.  The person who consents to becoming 
a live organ donor must therefore be: a) competent 
(possessing decision making capacity); b) willing to 
donate; c) free from coercion [emphasis added]; d) 
medically and psychosocially suitable; e) fully informed 
of the risks and benefits as a donor and f) fully informed 
of the risks, benefits, and alternative treatment available 
to the recipient. As the trajectory of living organ donation 
increased over the last decades, it became evident that 
a philosophical barrier had to be erected to protect 
potential donors from undue influence. The medical 
excuse was born out of this desire to protect the gift-
giver [1].

The medical excuse is a fabricated anatomical or 
physiological reason given to a donor (with or without 
the donor’s request) that immediately shields the 
potential organ donor from coercive pressure by family 
and friends. While the long-term risks and benefits of 
the medical excuse have not been studied, they could 
arguably include: 1) Reinforced perception that donation 
is expected; refusing to donate is therefore aberrant and 
must be legitimized by external authority; 2) Development 
of “toxic secrets” in the family unit; 3) Eroded family trust 
in transplant physicians; 4) Eroded family trust in the 
person reporting a “true” medical excuse; 5) Falsification 
of potential donors’ medical record; 6) Paternalism; and 
7) General erosion of trust in both healthcare providers 
and the healthcare system.

2. Discussion

2.1. General religious and cultural perspectives 
related to Organ Transplantation

While religious organizations did not preconceive the idea 
of organ transplantation, in our increasingly pluralistic 
and interdependent society, there is a growing demand 
to integrate organ transplantation into a broader context 
that respects both the individual and her religion. In the 
Jewish religion organ donation is contemplated against 
the backdrop of “Halakhah” (“way”), the Jewish legal 
tradition with roots in the Hebrew Bible. 

While Halakhah does not favor organ transplantation 
itself, its precepts can be interpreted as supporting an 
ethical framework favorable to organ donation. Halakhah 
places limitation on personal autonomy where that 
autonomy might cause a person to harm their body [2].

 

Islam supports the sanctity of life and the virtue 
of altruism, but also believes that the body and its 
constituent parts will be accountable before God on 
the Day of Judgment [3]. However, passages from 
the Koran note that judgment will not be contingent on 
the earthly destination of any constituent body part. 
Additionally, some scholars believe that a genetic and 
emotional relationship is required between donor and 
recipient [4]. 

Christian theology emphasizes acts of charity, 
with Christians perceiving organ donation as “gifting” 
and therefore not contingent on reciprocity [5,6]. The 
Christian religion in particular supports organ donation 
on the premise of beneficence, but refuses to elevate 
this beneficence above the risk to the donor [7].

2.2. Living Organ Donation- How Safe is it?
Living organ donation has achieved wide acceptance 
as safe for donors, who must be in excellent health. 
Since 2001, the annual number of living kidney donors 
has surpassed the number of deceased donors, 
even though the prevalence rate for deceased donor 
transplant remains higher [8]. The estimated operative 
mortality from living kidney donation ranges from 2 to 3 
deaths per 10000 cases [9]. Although it is well-settled 
that short- and long-term risks occur with living organ 
donation, the risks remain acceptable.  Additionally, in 
long-term surveillance the remaining kidney regains 
75% to 80% of its pre-donation glomerular filtration 
rate as a result of hyperfiltration and modest glomerular 
hypertrophy, with no marked evidence of progressive 
deterioration of renal function or other serious disorders  
[9]. The outcomes have not been as positive for living 
donor liver transplantation. 

In 2002, in an editorial in the New England 
Journal of Medicine, Owen S. Surman, M.D.  
of Harvard Medical School noted that for partial liver 
donation, “[a]t present, there have been seven reported 
deaths among donors in the United States who have 
participated in all types of partial-liver donation. The 
incidence of death among right-lobe donors is probably 
1 percent or more - far higher than for kidney donation, 
which has a mortality rate of 0.03 percent and a very 
low rate of serious complications. In two known cases, 
donors of a right hepatic lobe had to undergo liver 
transplantation themselves because they were left with 
insufficient liver volume.” [10]. 

2.3. Consenting without Coercion
The Nuremberg caveat that “the voluntary consent of the 
human subject is absolutely essential” is fundamental 
and non-negotiable and underscores the importance 
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of informed consent as a cornerstone of medical ethics 
[11]. However, in the setting of familial living organ 
donation and its inherent coerciveness consent may not 
be fully given. Many donors do not voluntarily consent 
to organ donation since their involvement is driven by 
“[an inability] to deal with the guilt of not donating;” [12] 
Kallich and Merz assert that “the potential recipient, 
family members, and even physicians may exert subtle 
pressures on a potential donor.” It is therefore imperative 
that throughout the evaluation process, Herculean 
efforts be made to protect the confidentiality of all 
potential donors’ medical and personal record, including 
their decision to proceed or not with organ donation. 
Although organ donation is meant to be an altruistic gift, 
critics of living organ donation are concerned that the 
environment in which the donation is made is so coercive 
that it effectively “cancels” voluntary consent [13].

Despite the intent of the organ donation system to 
ensure free choice in decision-making, potential donors 
continue to face overwhelming internal and external 
pressures and pure altruism remains aspirational. 
(Joint Commission for the Accreditation of Health Care 
Organizations (JCAHO): Preparing to be a living organ 
donor) available in the jcaho database ( http://www.jcaho.
org/general+public/gp+speak+up/donor_brochure.pdf).
It is ethically impermissible to threaten a potential familial 
donor with excommunication from the family milieu if that 
donor appears reluctant to donate her organ [1]. Some 
have argued that family members are ethically correct in 
“shunning and shaming” a relative who has the potential 
to donate an organ to save the life of another family 
member, but refuses to do so.  While the single-minded 
motivation of a family in crisis, faced with the death of 
one of its members, is to do everything within its power 
to save that life, the over-arching principle of free choice 
and autonomy rejects such a premise on clear ethical 
and moral grounds. 

2.4. Ethical Principles pertinent to the Medical 
Excuse

The motivation that girds the decision to donate an 
organ often includes love for the potential recipient, a 
sense of duty to the family unit and a wish to extend 
the life of the critically ill or dying family member.  Wide 
spread use of the medical excuse  as a means of 
extricating potential donors from a coercive situation, 
while still providing them a way of “saving face” within 
the family unit has been both applauded and criticized in 
ethics circles. Some core ethical principles pertinent to 
this discourse include respect for persons, beneficence, 
non-maleficence, and justice (See Table 1).

The Joint Commission on Accreditation of 
Healthcare Organizations (JCAHO) has published 
documents mandating that transplant programs provide 
a “blameless explanation” for potential unwilling donors 
[14]. Excuses offered by transplant surgeons to unwilling 
donors include both anatomical and physiological 
reasons, which render the potential donor less than ideal 
for transplantation and are contingent on a perceived 
unwillingness or fear on the part of the donor to donate, 
or psychological measures that predict a potential donor 
to be an unsuitable candidate [15]. 

2.5. Rejection of Truth-telling
The medical excuse is premised on a lie. The transplant 
team is asked to fabricate a non-existent medical condition 
with far-reaching ramifications relative to the potential 
donor’s employment prospects, health insurability and 
the individual’s mental and emotional state, and may 
raise suspicion about the trustworthiness of the medical 
profession. Not unexpectedly, many potential donors 
who are offered this excuse know instinctively that they 
are being “given a way out” of their personal dilemma.  
In essence, offering the medical excuse to the potential 
donor absolves that donor of responsibility for making 
the ultimate decision relative to donation.

That there is a need for measures to protect the 
familial living organ donor is undeniable. Families of these 
patients often proceed on the premise of “presumed 
consent” (used in countries like Belgium) where the 
“presumed consent” edict has been creatively employed 
to meet the country’s organ transplant shortage. Under 
this construct, Belgium assumes every citizen post death 
to be a willing organ donor, unless these citizens make 
explicit “op-out” requests prior to their deaths. Since its 
inception more than ten years ago, less than 2% of the 
Belgian population has “opted-out” [16].  

Bioethicists Renee Fox and Janet Swazey draw 
attention to the dangers of presumed consent, asserting 
that “[w]e have come to believe that the missionary-
like ardor about organ replacement that now exists, 
the over-idealization of the quality and duration of life 
that can ensue, and the seemingly limitless attempts 
to procure and implant organs that are currently taking 
place have gotten out of hand” [17]. Presumed consent 
to familial living organ donation appears to clear the path 
down that old slippery slope. Furthermore, if transplant 
physicians overlook individual rights (and elevate 
utilitarianism), such as the presumed (but unwilling) 
donor’s right to avoid potential harm, serious erosion of 
patient autonomy in the area of organ transplantation is 
anticipated [18]. 

Criticisms of the medical excuse also lie in its 
paternalistic undertones.  By offering the medical excuse 
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the donor transplant team infers that a reasonable person 
would donate, and transmits subliminal messages to the 
reticent potential donor that the perceived unwillingness 
to donate is unacceptable. It also perpetuates a long 
standing (though slowly eroding) practice within the 
medical community of with-holding bad news to protect 
the patient, even at the expense of truth telling and 
respect for patients as persons.

2.6. Principlism and Virtue
Principlism [19] views people as having different ethical 
and moral theories from which they reason. Nevertheless, 
when faced with a particular situation, people turn to a 
shared common sense morality that assists them in 
arriving at similar conclusions. Principlism therefore seeks 
to define certain principles (autonomy, nonmaleficence, 
beneficence, and justice) to which all rational persons 
will subscribe and recruits these principles to guide us 
in making ethical decisions. Principlism has emerged 
as a foundation for ethical decision-making and seems 
particularly suited to tackling the problems of familial 
living organ donor transplantation. 

The principle of autonomy is an important ethical 
construct and should be a part of any discussion on 
living donor organ transplantation. This autonomy is 
rooted in history, culture, and constitutional law. If the 
potential donor is not free from coercion, then one could 
argue that her decision will not be truly autonomous.  
Since potential donors are moving from a healthy state 
to an ill state, it is crucial that they be given the full 
range of choices and rights, including the right to freely 
refuse outside the umbrella of the medical excuse.  It 
is in situations like these that autonomy must trump 
beneficence. 

Generosity and altruism to the potential organ 
recipient forms the cornerstone of living organ donation.  
However, to be coerced into being beneficent violates 
the principle of justice for the potential familial living 
organ donor. Therefore as transplant surgeons struggle 
to resolve the conflict between autonomy and the other 
principles, resolution of this conflict must be done in 
a way that minimizes damage to the potential donor’s 
autonomy [20,21]. In this context several ethical 
principles can be recruited.

Normative ethics attempts to figure out what people 
should do or whether their current moral behavior is 
reasonable, and as such embraces the Golden Rule 
(Do unto others as you would have them do unto you). 
Virtue ethics is one of three major approaches (virtue 
theory, deontology, consequentialism) in normative 
ethics. It emphasizes virtues, or moral character rather 
than duties or rules (deontology) or the consequences 
of actions (consequentialism). Virtue ethics aids in 
our understanding of our humanness and, within the 
healthcare arena, the nature of the patient-physician 
relationship. It considers what sort of person we should 
be (our virtues) and expects our character traits to 
be expressed in our behavior, even if our behavior 
is generally seen as bad or resulting in undesirable 
consequences. Beneficence differs from virtue ethics in 
that beneficence does not focus on our character traits 
(e.g., courage, wisdom, loyalty, generosity, compassion), 
but is only concerned with the promotion of right over 
wrong and the improvement in the condition or welfare 
of others. 

A virtue such as generosity is therefore said to be 
more than the urge to do what is right and more a trait 
in character. In that regard, potential familial living organ 
donors who possess virtue, but are still unwilling (non-

Ethical Principle Defined in the context of the Blame Free Medical Excuse

Respect for persons The principle that individual autonomy should be respected and persons with diminished autonomy should 

be protected. Includes their autonomous choices and action. The donor should have the right to refuse 

“freely” absent a blame free medical use

Beneficence The obligation to benefit others (donor gives organ to recipient); however, the idea of placing a healthy 

person at risk or harm without clear benefits seems to contradict the core principle of medicine…“to do 

no harm.”

Non-maleficence The obligation not to inflict harm (emotional, mental and physical). Non-maleficence is considered 

breached during living organ transplantation since the surgery and the loss of an organ carries medical 

risks for the donor. However, if the donor is not coerced, then this infringement of the principle of non-

maleficence is generally outweighed by the principle of respect for the donor’s autonomy and the principle 

of beneficence (for both donor and recipient, the overall benefit is increased)

Justice The principle of fair and equitable distribution of benefits and burdens (benefits to the recipient and burden 

in terms of diminished health to the donor); where coercion may be apparent or suspected, providing a 

blame free medical excuse augurs for potentially severe ethical consequences

Table 1. Ethical Principles and the Blame Free Medical Excuse. 
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beneficent for varied reasons, including self-preservation 
and fear), to donate their organs to a family member 
experience a range of emotions that are intertwined with 
choices, values, desires, perceptions, and expectations 
[22]. 

2.7. Alternative to the Medical Excuse
While the intended goals of the medical excuse are 
laudable, the most effective way to address issues 
and concerns related to organ donation is through 
transparent and balanced communication. The 
possibility of coercion must be factored into the living 
donor transplant equation very early in the process. The 
potential donor must convince the transplant team that 
with full capacity, she is voluntarily, willingly and with 
full information offering to donate her organ or a part 
of her organ, recognizing that her overall “condition” 
(inclusive of her psychological state) and her anatomical 
and physiological profile allows for transplantation to 
proceed. Donation that follows this order and that rests 
on this framework would allow the transplant team to 
disqualify a potential donor early in the process for a 
variety of reasons.  This transparency and the donor’s 
realization that her choice to donate is not a foregone 
conclusion, that “opt-out” can occur at any point along 
the pre-transplantation continuum, and that a seemingly 
willing potential donor may be considered unsuitable 
by the transplant team using its best judgment, moves 
the process into the realm of truth-telling. This model 
removes the need to use the medical excuse and finds 
support in the State of New York guidelines:

“Each member of the (donor) team must have 
sufficient stature and preparation in his or her role to 
have the capacity to absolutely exclude a specific 
donor when appropriate,” and, “if the team does not 
have unanimous agreement” regarding medical and 
psychosocial suitability, the donation cannot occur. 
(Quality Improvement in Living Liver Donation) available 
in the New York State Department of Health database 
(htpp://www.health.state.ny.us/nysdoh/liver_donation/
background.htm).

Under new guidelines, the potential donor and 
family would be advised early in the pre-transplantation 
process of the transplant team’s voting schema and 
the fact that the decision of the transplant team would 
be final. The transplant team, under the New York 
scenario, would vote anonymously as to the suitability 
of the donor. Even where a potential donor under review 
has no clear anatomical or physiological barrier to living 
organ donation, a single vote cast in the negative would 
effectively disqualify that potential donor. Furthermore, 
a potential donor would also be disqualified if evidence 
of coercion existed. Finally, families would be alerted to 

the fact that expressed or perceived unwillingness, for 
any reason, constitute strong objective grounds to reject 
the donor’s candidacy, and that reasons given by the 
potential donor would be privileged information and not 
subject to disclosure.

This approach to obviating the medical excuse is not 
paternalism in its purest sense. On ethical grounds, the 
deceptive practices seen in pure paternalism is not seen 
here. Rather, it can be called ‘soft paternalism’ in that 
the potential living donor and the family are aware of 
every step of the process. Soft paternalism argues for 
its justification when the person being nudged is acting 
voluntarily and knowledgeably, as in this instance. This 
alternate approach to ethical living organ donation 
will have a positive impact on the donor. Although 
the transplant team assumes more responsibility, 
the potential donor moves closer to truth telling and 
autonomy and is provided with a cloak of confidentiality, 
since the information she divulges will not be disclosed.  
Familial coercion on the donor is expected to decrease 
while family harmony might arguably increase.  

Other alternatives to the medical excuse might be 
the use of unknown living rather than familial donors; 
coercive pressures would arguably be eliminated. This 
approach, however, raises ethical concerns since the 
unknown donor would bear the risks of donation while 
the benefits would inure to the recipient. A transplant 
center could also establish a living donor registry to 
allow for continued surveillance of living donors. As 
such, living donors might be more willing to proceed with 
donation, confident in the knowledge that their health 
status would be longitudinally monitored, thus making 
it less likely that they would seek a medical excuse or 
require ‘soft’ paternalism. 

3. Conclusion

Living donor organ transplantation has cultural, moral, 
and ethical dimensions. As the number of persons 
contemplating living donor organ transplantation 
increases, the interface between ethics and the way 
transplant surgeons determine candidate eligibility 
will increase. Additionally, a novel proposal from the 
Organ Procurement and Transplantation Network would 
give priority in kidney transplants to younger persons, 
inserting yet another factor into the familial donor 
transplantation equation that might arguably impact 
donor coercion negatively. It is therefore imperative that 
both the transplant surgeons and their teams carefully 
consider and explore the long-term impact of this type of 
excuse on the potential donor.  Discussions with potential 
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donors to unearth deep-seated reasons for reticence to 
donate their organs might assist donors in reaching a 
positive or negative decision without the need to resort 
to a medical lie. Furthermore, understanding that the 
medical excuse is ethically impermissible, the transplant 

community will be better positioned to find other means 
of protecting potential organ donors while maintaining 
ethical integrity and full patient autonomy.
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