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General Introduction

Henk Snijders*

Stefan Vogenauer**

Transnational law, in particular the law of the European Union and the Council 
of Europe, does not only require to be applied as a separate set of rules. It also 
requires attention as a factor of interpretation of national law and, as such, an 
instrument for ensuring that national law is consistent with transnational law. 
To the extent that transnational interpretation of national law is not suffi cient 
for getting the required consistency, the national law has to be adapted. That 
adaptation can be realised both by the legislator and by the judge, though the 
power of the latter is more limited. The judge will be able to adapt the national 
law by application of the rule of thumb that a lex specialis derogat legi generali, 
which allows him to amend and even to disregard national law as far as it is 
not in conformity with transnational law. However, this possibility does not 
exist everywhere as far as the national law in question is not consistent with a 
European Directive or cannot be made consistent with it by way of interpre-
tation. The position of the legislator is different. He is able and even obliged 
to implement European Directives. He only has to ask himself whether the 
national law does not already meet the aims of a particular Directive, which 
would make it unnecessary to provide for implementing legislation.

The last paragraph shows that the infl uence of transnational law on na-
tional law depends on the kind of transnational law involved and that the 
infl uence also differs according to the addressee (the legislator or the judge). 
This book deals with a variety of types of transnational law, including soft law, 
and it explores the infl uence and impact of transnational law on national law 
through national legislation and case law.

The book starts with a general contribution of Evert Alkema who mainly 
deals with two questions: how does the constitution provide for the process of 
implementation and how does implementation affect the constitution itself?

The infl uence of European conventions on the interpretation of national 
law is at stake in the contributions of Eric Lawson, Déirdre Dwyer and Maya 
Hertig Randall. Eric Lawson argues in his contribution that it may be undesira-
ble for domestic courts to afford “too much” protection to individual rights and 
freedoms – not because the State’s interests would be prejudiced, but rather 
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because the position of third parties may be negatively affected by an overly 
generous interpretation of the ECHR. Déirdre Dwyer analyses the judicial in-
terpretation of the English Civil Procedure Rules in the context of article 6 of 
the European Convention on Human Rights. Maya Hertig Randall examines 
the impact of the ECHR and the infl uence of the bilateral Agreement on 
the Free Movement of Persons (‘AFMP’) concluded by Switzerland and the 
European Community and its member states on Swiss case law.

The infl uence of European Union Law on the interpretation of nation-
al law is at stake in the contributions of Wim Voermans, Jaap Hijma, Steef 
Bartman, Maurice Polak and Henk Snijders. Wim Voermans discusses the phe-
nomena of ‘gold-plating’ and ‘double banking’ in connection with the problem 
of the over-implementation of European Directives by national legislators. 
Jaap Hijma discusses the infl uence of European Directives on the judicial in-
terpretation of domestic law on the sale of consumer goods. Steef Bartman 
deals with the infl uence of some European Directives on national company 
law which provide for – what he calls – optional harmonisation. Maurice Polak 
discusses the infl uence of transnational case law on the applicability and ju-
dicial interpretation of national rules, in particular on the interpretation of 
national rules on jurisdiction in civil and commercial matters. Henk Snijders 
also deals with this infl uence of EU case law, in particular on rules in domestic 
legislation and national case law for ex offi cio raising of points of Community 
law by national courts.

Soft transnational law is dealt with in the contributions of Stefan Vogenauer 
and John Cartwright. Stefan Vogenauer analyses the different ways in which the 
UNIDROIT Principles of International Commercial Contracts may become 
relevant in national courts. He then explores the techniques that the courts 
must apply in interpreting this important soft law instrument. John Cartwright 
looks at a particular issue which arises from the Draft Common Frame of 
Reference; he considers the extent to which English law could interpret or 
develop its own law of contract consistently with the model of contract which 
is set up by the DCFR. Another transnational source which may be considered 
as a kind of soft law is at stake in the contribution of Erik-Jan Zippro. He deals 
with the infl uence of the White Paper on Damages Actions for Breach of the 
EC Antitrust Rules on the availability of court actions for victims of that kind 
of breaches.

This survey of types of transnational law and their different infl uences on 
national laws does not only demonstrate the enormous impact of transnational 
law on domestic law practice in the European Union and Council of Europe 
and beyond. It also shows that the use that domestic legislators and courts 
make of transnational law in the application and interpretation of national 
law differs according to the type of transnational law involved.

This book contains the results of the third academic staff exchange be-
tween the Law Faculties of the Universities of Oxford and Leiden in the new 
millennium (Leiden, 25-27 September 2008). This time, the staff exchange in-
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cluded the participation of the University of Genève. Quite a few colloquium 
papers were further elaborated and updated before publication.

We are most grateful to ms Margie Breugem (student-assistant Civil Law 
Division of Leiden) and to the E. M. Meijers Institute of Leiden University 
for their organisational support to the staff exchange. We received invaluable 
editorial support from, again, Margie Breugem and Tomas Furlong (formerly 
Merton College, Oxford). Furthermore, we are deeply indebted to the Institute 
of Anglo-American Law, the Europaeum and the Leidse Universiteitsfonds for 
their generous fi nancial support to both the staff exchange and the publica-
tion of this collection of articles, which may help all of us to improve the way 
of dealing with transnational law in our work on domestic law in theory and 
practice.

Leiden/Oxford, May 2009 Henk Snijders and 
 Stefan Vogenauer (editors)
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